
 

 

AGENDA  

LAKE MINNETONKA CONSERVATION DISTRICT 

Wednesday, September 25, 2019 

Wayzata City Hall 

600 Rice Street, Wayzata, MN 55391 

 

WORK SESSION   

6:30 p.m. to 7:00 p.m. 

 
The purpose of the Work Session is to allow staff to seek input from the Board and for the Board to discuss 

matters in greater detail than generally available at the formal Board Session.  The Board may give staff 

direction or express a preference, but does not formally vote on matters during Work Sessions. While all 

meetings of the Board are open to the public, Work Session discussions are generally limited to the Board, 

staff, and designated representatives. Work Sessions are not videotaped. 

1. No Work Session- Meeting to Start at Formal Meeting 

 

 

FORMAL BOARD AGENDA 

7:00 p.m. to Adjournment 

 
The purpose of the Formal Session is to allow the Board to conduct public hearings and to consider and 

take formal action on matters coming before the LMCD. 

 

1. CALL TO ORDER 

 

2. PLEDGE OF ALLEGIANCE 

 

3. ROLL CALL  

  

4. APPROVAL OF AGENDA  

 

5. CHAIR ANNOUNCEMENTS, Chair Gregg Thomas 

 

6. APPROVAL OF MINUTES – (08/28/2019) LMCD Regular Board Meetings 

 

7. APPROVAL OF CONSENT AGENDA 

A) Audit of Vouchers (09/16/2019 – 09/30/2019) 

B) August Financial Summary and Balance Sheet 
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8. PUBLIC COMMENTS – Persons in attendance for subjects not on the agenda (limited to 5 

minutes). Audience members may provide information to the Board. Please direct all comments to 

the Board Chair. The Board generally will not engage in public discussion or act on items not on the 

agenda. The Board may ask for clarifications or direct staff to report back on items at future 

meetings. 

 

9. PUBLIC HEARINGS 

A) Caribbean Marina and Restaurant (Tonka Bay Holdings, LLC), new multiple dock license 

application to reconfigure nonconforming multiple dock facility; variances for dock use area 

(side setbacks, length, and special density); located on Lower Lake South; 100, 110, and 135 

Lakeview Avenue, Tonka Bay. 

 

10. OTHER BUSINESS 

 

11. OLD BUSINESS 

A) Watercraft Wastewater Discharge Suggested Code Amendment- Public Input  

 

12. NEW BUSINESS 

 

13. TREASURER REPORT 

 

14. EXECUTIVE DIRECTOR UPDATE 

A) Lake Minnetonka Vegetation & AIS Master Plan Progress 

 

15. STANDING LMCD COMMITTEE / WORKGROUP UPDATE  

• Aquatic Invasive Species Taskforce 

• Budget Workgroup 

• Save the Lake Committee 

• Strategic Plan Subcommittee 

 

16. ADJOURNMENT 

 

Future Items – Tentative 

• Lake Use Vision and Policy Discussion Continuing Series- TBD 

o Slow and No Wake Regulations 

o High Water Declaration Review 

o Watercraft Density 

o Permanent Docks Discussion 

o Lake Sales and Services 

 

 



LAKE MINNETONKA CONSERVATION DISTRICT 
BOARD OF DIRECTORS 

7:00 P.M., August 28, 2019 
Wayzata City Hall 

1. CALL TO ORDER

Chair Thomas called the meeting to order at 7:00 p.m. 

2. PLEDGE OF ALLEGIANCE

3. ROLL CALL
Members present: Gregg Thomas, Tonka Bay; Bill Cook, Greenwood; Dan Baasen, Wayzata; Ben Brandt,
Mound; Gary Hughes, Spring Park; Dennis Klohs, Minnetonka Beach; Mark Kroll, Orono; Nicole Stone,
Minnetonka; and, Deborah Zorn, Shorewood. Also present: Troy Gilchrist, LMCD Legal Counsel; Vickie
Schleuning, Executive Director; and, Matt Cook, Environmental Administrative Technician.

Members absent:   Ann Hoelscher, Victoria; Mike Molitor, Minnetrista; Chris Rich, Woodland; and Jake 
Walesch, Deephaven.  Excelsior Vacant. 

4. APPROVAL OF AGENDA

MOTION: Hughes moved, Zorn seconded to approve the agenda as submitted. 

VOTE: Motion carried unanimously. 

5. CHAIR ANNOUNCEMENTS

There were no Chair announcements. 

6. APPROVAL OF MINUTES- 08/14/2019 LMCD Regular Board Meeting 

MOTION: Baasen moved, Stone seconded to approve the 8/14/2019 LMCD Regular Board Meeting 
minutes as submitted. 

VOTE: Motion carried unanimously. 

7. APPROVAL OF CONSENT AGENDA

MOTION: Kroll moved, Brandt seconded to approve the consent agenda as presented.  Items so approved 
included: 7A) Audit of Vouchers (08/16/2019 – 08/31/2019) and 7B) Resolution Accepting Save the 
Lake Contributions (07/02/2019 – 08/20/2019). 

VOTE: Motion carried unanimously. 

8. PUBLIC COMMENTS- Persons in attendance, subjects not on the agenda (limited to 5 minutes)
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There were no public comments. 

9. PUBLIC HEARING

There were no public hearings.  

10. OTHER BUSINESS

       There was no other business. 

11. OLD BUSINESS

A) Watercraft Wastewater Discharge Options - Update

Chair Thomas noted that Walesch was unable to attend the meeting tonight but did provide an email to Schleuning. 

Schleuning reported that an update was provided to the Board noting that the group has been in contact with many 
stakeholders to gather information on possible options.  She stated that Walesch will continue to follow up and will 
then work with staff and legal counsel to create a draft ordinance for the Board to potentially review at the end of 
September.   

B) Ordinance Amendment to Comply with Minnesota 2019, 1st Spec. Sess. Chapter 4, Article 3, Section 75,
Commercial Marina Legislation

Gilchrist stated that the Board discussed this item at the previous meeting with the intention for the Board to 
consider adoption at tonight’s meeting.  He provided background information on the legislation related to 
commercial marina activity above the high-water mark and summarized the changes that were made in order to 
match the legislative changes.  He provided additional explanation on the special density licensing, noting that it is 
not an attempt to regulate above the water, it simply provides an option for applicants to obtain additional water 
density in return for providing public amenities.  He stated that it is in everyone’s best interest to continue with 
special density licenses.   

Kroll stated that he prefers the numerals used in the recodification. 

Gilchrist stated that the numbering system for the recodification code is completely different. 

Chair Thomas stated that he would not want to see special density licenses go away and did not believe that 
marinas would want that license to go away either.  He thanked Gilchrist for the additional explanation.   

Gilchrist stated that the LMCD is not regulating the amenities. 

Klohs stated that it may require LMCD staff or Board members going to the marina to determine that the amenities 
still exist.   
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Gilchrist stated that if the LMCD cannot confirm the amenities on the property, eligibility for the special density 
license would be lost, and the license would be revoked. 

Klohs stated that this would be one of the nuances in which the land and water are not completely separate, and 
where the LMCD and cities have worked together in the past. 

MOTION: Cook moved, Zorn seconded to approve the ordinance amendment to comply with Minnesota 
2019, 1st Spec. Sess. Chapter 4, Article 3, Section 75, Commercial Marina Legislation and its 
publication in its entirety.   

VOTE: Aye (8) Nay (1) (Kroll).  Motion carried. 

C) Ordinance Adopting Recodification of the LMCD Code of Ordinances

Chair Thomas reviewed the members of the work group that helped to create the recodification.  He noted that the 
proposed draft includes the old language related to commercial marinas and advised that the newly adopted 
language would need to be incorporated.  He stated that he provided grammatical changes to staff.  He stated that a 
long time was spent updating the language to make it easier for the Board and other users to understand and user 
friendly. 

Baasen stated that it would serve members of the Board well to read through the document as it will help each 
member better serve. 

Gilchrist noted that he also found it helpful to read through the information.  He stated that months ago, Board 
members reviewed individual sections of the Code to provide input.  He noted that staff can make grammatical 
changes with no problem.  He anticipated that there may be a need for clean-up amendments going forward.    

Schleuning requested that the effective date allow 30 to 60 days, as staff will need to work with the court system 
and water patrol to transition the numbers. 

Chair Thomas commented that this was very well written. 

Gilchrist asked and received confirmation from staff that the language could state 60 days from adoption. 

MOTION: Thomas moved, Zorn seconded to approve the ordinance adopting the recodification of Lake 
Minnetonka Conservation District Code of Ordinances with an effective date of 60 days from 
adoption of this ordinance. 

VOTE: Motion carried unanimously. 

MOTION: Thomas moved, Cook seconded to adopt the resolution approving summary language of the 
ordinance for publication. 
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VOTE: Aye (8) Abstain (1) (Kroll).  Motion carried. 
 
Thomas expressed great appreciation to the work group for their great efforts on this document. 
 

12. NEW BUSINESS 
 
There was no new business.  

 
13. TREASURER REPORT 
 

No report. 
 
14. EXECUTIVE DIRECTOR UPDATE 

 
Schleuning provided the following information: 

• Watercraft Inspection Program: With the available funding they were able to rotate between three bays.  A 
final report will be available by the end of the year.   

• Lake Water Levels: Reading of 929.45 feet on August 28th.  This year is the second wettest year to date 
since record keeping began. 

• Eurasian Watermillfoil Management on Christmas Lake: Volunteers and students have been conducting 
research to determine the effectiveness of a weevil as a biological control.   

• James J. Hill Day: Join the Board members on Saturday, September 7th from 10 a.m. to 6 p.m. and 
September 8th from 10 a.m. to 2 p.m. 

• Upcoming Lake Events: A list of upcoming events on the lake was reviewed.  
 
 
A) Lake Minnetonka Vegetation & AIS Master Plan Progress 
 
Schleuning reported that progress continues to be made.  She provided details on a regulatory meeting that will take 
place in the future.  She stated that the District received additional information on AIS reporting to be used for the 
lakewide vegetation mapping.  She encouraged people to continue to comment and provide input through the 
reporting map and survey.   
 

15. STANDING LMCD COMMITTEE/WORKGROUP 
 
Aquatic Invasive Species Taskforce:  No report. 
 
Budget Workgroup: No report.  
 
Recodification Workgroup: Gilchrist thanked the work group for all the assistance that was provided in the past 18 to 
24 months.  
 



Lake Minnetonka Conservation District 
Regular Board Meeting 
August 28, 2019 Page 5 

Save the Lake Committee:  Baasen reported that a significant amount of money has been added due to the 
solicitation letter.  He stated that is reassuring to continue to have that support, especially with the lack of harvesting 
and critical comments of recent.  He stated that people continue to provide support.  He stated that a summary of 
items was included in the report and provided examples of the branded materials which have been provided in 
return for contributions provided.  He stated that the handouts are also helpful when meeting with people at events.  
He encouraged members of the Board to come to James J. Hill days, which is a heavily attended event.  He 
appreciated any member that could volunteer to assist with a shift.   

Chair Thomas also encouraged other Board members to volunteer for a shift as Baasen will be staffing two booths 
at once and therefore it would be helpful to have additional Board members assist. 

Kroll noted that he will follow up with Schleuning to schedule a shift. 

Other:  Schleuning provided a brief update on the status of the communications consultant. 

16. ADJOURNMENT

There being no further business, the meeting was adjourned at 7:43 p.m. 

___________________________________ ___________________________________ 
Gregg Thomas, Chair  Ann Hoelscher, Secretary 



ITEM 7A





ITEM 7B













www.lmcd.org • lmcd@lmcd.org

To preserve and enhance the “Lake Minnetonka experience” 

DATE: September 25, 2019 

TO: LMCD Board of Directors 

FROM: Matthew Cook, Environmental Administrative Technician 

THROUGH: Vickie Schleuning, Executive Director 

RE: Caribbean Marina & Restaurant Reconfiguration 

ACTION 

Board consideration of the Caribbean Marina & Restaurant (Tonka Bay Holdings) 2019 

Reconfiguration of Nonconforming Structure, Special Density License, and Variance 

applications and receive public input as part of the public hearing for the applications. The site is 

located at 100, 110, and 135 Lakeview Avenue in the City of Tonka Bay. The site has shoreline 

on Lower Lake South. Two nearby upland parcels (PIDs 27-117-23-24-0067 and 27-117-23-24-

0068) are also associated with the site.  

The following motions are offered depending on whether the Board wishes to approve, continue, 

or deny the request:  

Approval: 

I make a motion to approve the Findings of Fact and Order approving Caribbean Marina & 

Restaurant 2019 Reconfiguration of Nonconforming Structure and Variance applications for 

the property located at 100, 110, and 135 Lakeview Avenue in the City of Tonka Bay as 

presented and authorize the Chair and Secretary to sign the Findings of Fact and Order once 

legal counsel finalizes the language. 

Approval with Amendment: 

I make a motion to approve the Findings of Fact and Order approving Caribbean Marina & 

Restaurant 2019 Reconfiguration of Nonconforming Structure and Variance applications for 

the property located at 100, 110, and 135 Lakeview Avenue in the City of Tonka Bay as 

amended and direct legal counsel to finalize Findings of Fact and Order for consideration at 

the October 9, 2019 Board meeting with the following amendments…  

Continue Hearing: 

I make a motion to continue the public hearing for the Caribbean Marina & Restaurant’s 

2019 Reconfiguration of Nonconforming Structure and Variance applications to the October 

9, 2019 Board meeting for further consideration.  

ITEM 9A
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Denial: 

I make a motion to direct LMCD legal counsel to draft Findings of Fact and Order denying 

Caribbean Marina & Restaurant 2019 Reconfiguration of Nonconforming Structure and 

Variance applications for the property located at 100, 110, and 135 Lakeview Avenue in the 

City of Tonka Bay based on the following reasons… for consideration at the October 9, 2019 

Board meeting. 

APPLICATION BACKGROUND 

Mr. Shawn Wischmeier, co-owner and representative of the Caribbean Marina & Restaurant 

(Tonka Bay Holdings), (“Applicant”) submitted applications for the dock facility located at 100, 

110, and 135 Lakeview Avenue in the City of Tonka Bay. The Applicant proposes to 

reconfigure the existing dock structure to improve internal navigation and address dock structure 

maintenance concerns. The reconfiguration would occur generally within the existing perimeter 

or navigation area. The site is currently licensed for 147 boat storage units (“BSUs”), and the 

applicant is proposing to store 116 BSUs at the site. The site has approximately 440 feet of 

929.4 OHW shoreline. Of the BSUs, 125 are overnight storage, 20 are transient, and 2 are for 

private use. 

The facility has been considered a legal nonconforming facility due to pre-existing 

nonconforming components of the facility (length of the fuel dock) and watercraft density of 

1:3. On March 15, 1978, the LMCD granted a variance for the western side setback in which the 

Village of Tonka Bay provided consent/approval on December 7, 1977.  

The applicant proposes a code-compliant setback on the eastern side of 10, 15, and 20 feet 

extending to 50, 100, and 200 feet from shore, respectively. The applicant proposes that the 

variance be continued to extend past the western side site line to an extent similar to the existing 

approval, a graduated distance of approximately 14 feet at the lake end of the dock. The 

applicant also proposes to keep the posts for the existing fuel dock beyond 200 feet from shore 

for use in storing a charter boat due to offset the potential environmental impact of removing the 

posts. Further, the applicant proposes to install a fuel dock that would extend 220 feet from 

shore, similar to the distance of the current fuel dock. While the proposed dock structures would 

improve navigation safety and pedestrian safety, the fuel dock is also relocated to improve safety 

from wakes and wind.  

RECONFIGURATION AND VARIANCES 

As part of this license application, the following items are being considered for approval: 

• Reconfiguration of Nonconforming Structure

• Variance(s) for adjustment of the dock use area

o Western side setback / encroachment

o Length
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SPECIAL DENSITY 

Based on the nonconforming reconfiguration application of the code, a special density license is 

not required at this time.  

APPLICATION SUMMARY 

The following items are primary code considerations related to the proposal: 

• Perimeter. The applicant’s measurements of the square footage and perimeter indicate

generally similar use of the lake. While the eastern side setback meets code requirements,

the overall width is expanded.

• East Setback. The applicant proposes code-compliant setbacks from the eastern side site

line.

• West Setback. The applicant proposes to roughly maintain the distance to which the

dock facility extends past the western side site line. The applicant proposes that the

furthest extent of encroachment to the west would not increase, but some individual dock

portions would encroach further to the west.

• Boat Density. The existing 147 BSUs with 440 feet of continuous 929.4 ft OHW

shoreline provides a BSU density of 1:3. The applicant proposes reducing the number of

BSUs to 116, slightly decreasing the density to approximately 1:3.8.

• Linear Footage of Boat Storage. The site plan for the existing dock facility shows

approximately 3,709 linear feet of boat storage. The site plan for the proposed dock

facility shows approximately 3,549 linear feet of boat storage – a decrease of 160 linear

feet.

• Classification. The applicant is requesting all BSUs for overnight storage, eliminating

transient slips at this time.

• Variance(s). To the extent to which portions of this proposal may not adhere to the

Board’s interpretation of LMCD Code Section 2.015, Reconfiguration of Nonconforming

Structures, the applicant is requesting a variance for the length and westernmost extent of

the facility.

• Port of Call. A BSU for a charter boat is proposed. A request has not been made for a

Port of Call for this location at this time.

SITE HISTORY 

The following is a brief summary of significant actions related to the current property conditions: 

• On September 28, 1978, the LMCD Board approved a multiple dock license for 148

BSUs, for the Caribbean Marina & Restaurant, with a variance for western side setbacks

and 30 additional BSUs.

• On April 22, 1992, the LMCD Board approved a renewal of the multiple dock license for

147 BSUs for the Caribbean Marina & Restaurant, which removed one BSU on the east

side.
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PUBLIC COMMENTS 

In compliance with MN DNR General Permit 97-6098, the MN DNR, MCWD, and the City of 

Tonka Bay were provided copies of the proposed applications, with comments due in the LMCD 

office by September 24, 2019. Any comments will be provided at the Board meeting for review.  

As of September 20, 2019, three general public comments received by LMCD staff are 

summarized below:  

• The dock facility should not encroach further west than it already does (toward public

access) or be brought into better compliance with the code.

• De-icing operations should not cause increased impact to public access on west side

during the winter.

• The opening of a straight path through the to the Caribbean’s launch ramp would allow

for safer launching and winter storage, possibly of charter boats.

• Concerns regarding parking areas and any increased needs for parking, potentially due to

restaurant and watercraft rental company. It is staff’s understanding that the city will be

considering those issues.

PUBLIC HEARING 

The public hearing provides an opportunity for interested individuals to present their views to the 

Board for consideration. This is an important part of reviewing the impact of a project. Only 

items under the LMCD Code and Board authority may be considered as part of any approval or 

denial decision. 

The public hearing notice was published in the September 12, 2019 edition of the Lakeshore 

Weekly News and posted on the LMCD Bulletin Board. Residents and owners of property within 

350 feet of the site were notified via a mailing sent out September 12, 2019. In addition, the 

Board packet will be posted online. 

SUMMARY OF CODE CONSIDERATIONS 

In consult with legal counsel, key LMCD Code items are listed below, with a description of the 

code section as it relates to this application. Relevant code excerpts are attached at the end of this 

report.  

Section 2.015. Reconfiguration of Non-Conforming Structures. 

• Section 2.015, Subd. 5. Code Requirements. “The reconfiguration of nonconforming

structure must comply, in all respects, with the requirements of this Code except as

otherwise provided in this section and as follows:”

a) Prohibition of docks extending more than 100 feet from shoreline;

b) Prohibition of changes to slip size(s) without a special density license; and,

c) Prohibition of expansion of non-conforming uses.
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• Section 2.015, Subd. 6. Limitations. This subdivision states that a license “shall not” be

issued to a reconfiguration which results in the any of the outcomes listed below. Under

each item, staff have indicated whether or not the applicant’s proposal meets said item.

a) “An increase in boat storage units;”

• The applicant proposes to reduce BSUs from 147 to 116.

b) “An increase in the linear footage of the boat storage units as determined in

subdivision 7 of this section;”

• The applicant proposes to reduce the linear footage of boat storage from

3,709 feet to 3,549 feet.

c) “An increase in slip length of any slip structures opening toward a nonconforming

side setback area;”

• Regarding the western side site line, the lengthening of slips by moving

the walkway to the east (toward the interior of the site) does not

necessarily violate the intent of this code section, but the extension of

dock fingers further west would violate the intent of this item. Any

expanded nonconformity would require a variance from the LMCD Board.

d) “An adverse effect on nearby properties, navigation, safety, wetlands with

emergent vegetation, or the environment;”

• The City of Tonka Bay owns the properties immediately adjacent to the

west and east of the site. The eastern side of the site does not appear to

present a hazard to navigation due to the setback and non-side-opening

slips. The western side of the site does encroach beyond the western side

site line and is similar to the existing dock structures. The proposed

facility has a longstanding history in its current location and has not been

reported to create significant increases in burden with respect to

navigation, vegetation, the environment, or safety.

e) “An increase in the nonconforming nature of the structure;”

• Some proposals in the application reduce nonconformity, while other areas

are maintained or increased. Areas where nonconformity increase,

variances are sought.

f) “The creation of any new nonconformities; or”

• See items c), e) and g)

g) “The structure extending further into any nonconforming side setback area than

the existing structure, except that extension into a double setback area, if

applicable, may be allowed upon issuance of a variance.”
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• The Board may allow the encroachment beyond the western side site line

via variance. The applicant is working with the City of Tonka Bay

regarding their consent through a variance application.

• Section 2.015, Subd. 8. License for Reconfigured Nonconforming Structure.

Paragraph (e) states: “The Board… may allow minor modifications to the perimeter in

order to accommodate changes to the structure than otherwise comply with this Code.”

The extension of the perimeter of the proposed structure to the east results in a code-

compliant setback and allows for safer internal navigation of the site.  

Section 2.02. Shoreline Requirements. 

• Section 2.02, Subd. 4. Special Rule for Non-Conforming Docks and Moorings in

Existence on May 23, 1978. “Docks and mooring areas lawfully in existence on May 3,

1978 may continue provided the number of restricted watercraft moored or docked at

such docks and mooring areas does not exceed the number moored or docked on May 3,

1978.”

VARIANCE REQUEST 

A variance from the strict application of the provisions of the Code may be granted if the 

applicant is able to demonstrate to the satisfaction of the Board that practical difficulties exist 

that make the granting of the requested variance necessary. A variance may only be granted if 

doing so does not adversely affect: (1) the purposes of the Code; (2) the public health, safety, and 

welfare; or (3) reasonably access to or use of the Lake by the public or riparian owners. 

A practical difficulty is the existence of one or more unique conditions of a property that prevent 

the property owner from using the Lake in a reasonable manner permitted by the Code. A 

practical difficulty only exists with respect to a particular property if the conditions preventing 

the proposed reasonable use of the property are: (1) unique to the property; (2) were not created 

by the property owner; and (3) are not based solely on economic considerations. 

The unusual configuration of the site creates a practical difficulty that is unique to the property, 

was not created by the owner, and granting the proposed variance would not be based solely on 

economic considerations.  

WEST SIDE SETBACK / ENCROACHMENT 

The existing facility does not have a straight approach to the lake from the launch (and vice 

versa), making the launching and trailering of boats difficult at the site. The reconfigured dock 

facility would require relocation of boat storage to accommodate this straight navigation lane 

to/from the launch near the lateral center of the site, pushing docks and BSUs west and east.  
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Locations for charter boat dockage have become increasingly limited the past few years since 

some sites are no longer accommodating them due to their size, utility needs, etc. This has 

created practical difficulties for this use, which was not created by the Applicant and not solely 

based on economic considerations.  

Charter boat operations also align with the LMCD’s objective of promoting public access to 

Lake Minnetonka. The Applicant desires to maintain the 116 BSUs, while improving the 

navigability and safety of the dock facility. Clarifying the dock use area for this site through the 

issuance of a variance is needed to ensure reasonable use of the Lake by the owners. Granting the 

requested variance would be consistent with the purpose of the Code, would not adversely affect 

the public health, safety, or welfare, and would not interfere with reasonable access to the Lake 

by the public or other owners. In cases where the boat slip fingers extend further past the side 

site line, it is recommended they be reduced.  

LENGTH 

The applicant proposes to install a new fuel dock which extends 220 feet from shore. This 20-

foot extension allows for a functional separation of traffic, minimizing navigational overlap for 

customers purchasing fuel and slip renters.  

RECOMMENDATION 

Staff offer some recommendations for Board consideration and possible approval at the October 

9, 2019 board meeting. Unless new information is provided during the public hearing process 

that needs further consideration, staff recommend the following based on the current proposal:  

• If the Board approves the variance for the western side setback, staff recommend

reducing any dock portions that extend further than the existing dock structure (no

increase to the existing encroachment);

• Further discussion regarding an option to the proposed fuel dock slips and whether they

should be altered to not extend past the western side site line (two total slips, opening to

the north, alongside the fuel platform), given there are advantages and disadvantages to

both scenarios; and,

• That the staging dock platform be reduced to be no more than eight (8) feet in one

direction. The code requires dock dimensions to be no greater than eight (8) feet in both

length and width. Further, a space to accommodate the Caribbean and Bay to Bay Boat

Club staff to park boats for loading and unloading customers could be provided such that

the docked watercraft do not extend beyond the 200-foot length or the side setback

requirements.

• Feedback from the City of Tonka Bay; reconfirmation of the setback encroachment

consent is pending as of September 20, 2019.
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ATTACHMENTS 

1. LMCD Code Excerpts

2. Draft Findings of Facts and Order

3. Reconfiguration of Nonconforming Structure Application

4. Special Density License Application

5. Variance Application(s)

6. Site Plan

7. Aerial Map(s) of Proposed Area

8. Public Hearing Notice

9. Public Hearing Notification to Property Owners
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ATTACHMENT: LMCD Code Excerpts 

Caribbean Marina & Restaurant  

2019 New Multiple Dock License, Variance Applications 

Section 1.02. Definitions. 

Subd. 40a. “Qualified Commercial Marina” means a privately owned, revenue-producing 

business that rents storage space at one facility for thirteen or more watercraft on the Lake. A 

facility does not qualify as a Qualified Commercial Marina unless all rented Boat Storage Units 

on the Lake are freely available to members of the public without requiring membership in any 

organization and without providing any priority or preference to members of any organization. 

Except as allowed in paragraphs a) and b) below, a facility does not qualify as a Qualified 

Commercial Marina if any part of the facility meets the definition of any of the following 

classifications of use as defined in Section 2.11, Sub. 2: Club Facilities, Municipal Facilities, 

Outlot Association Facilities, Multiple Dwelling Facilities, or Private Multiple Facilities. 

Additional Boat Storage Units may be used for purposes other than rental to the general public, 

subject to the following limitations: 

a) No more than twenty percent of all Boat Storage Units at the facility may be used

for any combination of the following uses: watercraft held for sale by the marina

owner, watercraft being repaired by the marina owner, rental watercraft, emergency

storage of a disabled watercraft for up to three business days or Boat Storage Units

made available under a priority or preference to owners of specified real property

under real estate interests created prior to 1995;

b) No more than the number of Boat Storage Units rented to the general public may

be used for any combination of the following uses: transient use, storage of

commercial or governmental lake maintenance watercraft, or storage of

governmental watercraft for emergency response or law enforcement uses.

Section 1.07. Variance. 

Subd. 1. General Statement. Where practical difficulties occur or where necessary to 

provide access to persons with disabilities, the Board may permit a variance from the 

requirements of this Code or may require a variance from what is otherwise permitted by this 

Code, provided that such variance with whatever conditions are deemed necessary by the 

Board, does not adversely affect the purposes of this Code, the public health, safety, and 

welfare, and reasonable access to or use of the Lake by the public or riparian owners. Except 

as otherwise provided in this Code, all variances granted by the district shall be governed by 

the provisions of this section.  

Subd. 2. Unusual Configurations. Where the provisions of this Code would cause the 

authorized dock use area of two or more sites to overlap, or where there is any other unusual 

configuration of shoreline or extended lot lines, which causes a conflict between the owners of 

two or more adjacent or nearby sites as the use of the same area of the Lake for docks, mooring 

areas or other structures or for reasonable access thereto, the owner of any of the affected sites 

may apply to the Board for a variance. A variance may be to permit the applicant to locate a 

ATTACHMENT 1
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dock, mooring area or other structure in a location different from that permitted by this 

ordinance or to permit or require the owner of any adjacent or nearby site to do so.  

Section 2.01. Authorized Dock use area. 

Subd. 2. Description of Authorized Dock use area. An authorized dock use area is described 

as follows: 

a) Length - The authorized dock use area for sites bordering on the Lake extends into

the Lake a distance equal to the site Lake frontage to be measured at right angles to

the side site lines and, except as provided herein, shall not extend into the Lake a

distance of greater than 200 feet in the case of commercial docks in existence on

August 30, 1978, and 100 feet in the case of other docks to be measured on a line

parallel to the site side lines as extended into the Lake. In the case of commercial docks

in existence on August 30, 1978, the lakeward extension of the dock use area more

than 100 feet from the shoreline shall be limited to the distance from shore of the docks

in existence on said date and that portion of said docks more than 100 feet from the

shoreline may not be altered or expanded.

The authorized dock use area for Qualified Commercial Marinas, Qualified Sailing School and 

Qualified Yacht Clubs extends into the Lake 200 feet. 

A site in existence on February 5, 1970, which has a Lake frontage of 40 feet or more, but less 

than 60 feet, may have a dock extending up to 60 feet into the lake. Any such site which has a Lake 

frontage of less than 40 feet may have a dock which extends beyond the authorized dock use area 

to the point necessary to reach a water depth of four feet, measured from 929.4 feet NGVD, and 

no further; provided that no such dock shall be located or extended more than 60 feet into the Lake. 

Side setbacks requirements shall be observed, however, unless a variance is granted by the Board 

under Section 1.07. 

The authorized dock use area for dock facilities owned and operated by state agencies, 

Hennepin County, the LMCD or cities bordering on the Lake and used exclusively for law 

enforcement, public safety or LMCD purposes may extend up to 125’ into the Lake. 

a) Width - The authorized dock use area for sites bordering on the Lake is limited in width

by the setback limitations prescribed herein. The setback from side site lines as

extended in the Lake shall be as follows:

For that portion of the length 

of the authorized dock use area 

which extends from the shore_______ The setback shall be 

Zero to 50 feet  10 feet 

50 to 100 feet  15 feet 

100 to 200 feet 20 feet 

1) Where boat slips open toward a side site line, the setback provided shall be at

least equal to the slip depth but shall not be less than 20 feet.

2) Setbacks shall be doubled for all multiple docks or mooring areas and

commercial docks on each side where such multiple docks are not located
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adjacent to another multiple dock or mooring area or commercial docks; 

provided, however, that multiple docks or mooring areas and commercial docks 

in existence on May 3, 1978, shall be non-conforming structures and shall not 

be subject to this subparagraph 2.) as long as such structures are not expanded, 

and further provided that setbacks established by Section 2.12, Subd. 3 are not 

required to be doubled pursuant to this subparagraph 2). 

3) The authorized dock use area, in the case of sites 50 feet in width or less in

existence on February 2, 1970, may be expanded to a side setback limitation of

five feet, provided that such setback in no way impairs access to neighboring

docks.

4) A canopy, as defined in Section 1.02, must be setback from side site lines a

minimum distance of 20 feet.

Section 2.015. Reconfiguration of Nonconforming Structure. 

Subd. 1. Purpose. The protection and preservation of the Lake has required increasingly 

strict regulatory measures. While the Board has determined that these measures are generally 

appropriate on a lake-wide basis, it has recognized that requiring existing nonconforming 

structures to come into compliance with new requirements of the Code can impose substantial 

hardships. Therefore, as regulation of docks and boat storage on the Lake has changed, the 

Board, in some cases, has allowed docks lawfully in existence at the time of adoption of new 

ordinances to continue. In conferring such nonconforming status, the Board has imposed 

limitations on alterations or expansions of such facilities to protect the Lake and to otherwise 

further the purposes of this Code. However, the Board has determined that these limitations 

may be unduly restrictive without significantly advancing the public interest. The purpose of 

this section is to alleviate the hardship created by prohibiting changes or alterations to 

nonconforming structures by allowing reconfigurations and minor changes within certain 

limitations imposed to protect the spirit and intent of this Code. The Board also recognizes a 

need to allow some reasonable flexibility in the reconfiguration of nonconforming structures 

to enable owners to enhance the safety of their structures and respond to changing market 

demands and watercraft designs. The Board further recognizes that there may be alterations 

proposed to a nonconforming structure that comply with the requirements of the Code. The 

intent of the Board is to allow for such changes as part of an approved reconfiguration or minor 

change, provided the Board or the Executive Director finds the proposed changes do not 

increase the nonconforming nature of the structure and is otherwise consistent with the purpose 

of this section. It remains a priority of the Board to encourage owners to bring their 

nonconforming structures into compliance with Code to the extent reasonably possible, but the 

Board determines it is not necessary, and can result in unreasonably hardships, for an owner to 

be required to bring their nonconforming structure into conformance with the Code simply for 

seeking a reconfiguration of, or minor change to, the structure. 

Subd. 2. Applicability. This section applies to all permanent docks, seasonal docks, and 

district mooring areas that are not in compliance with the requirements of the Code applicable 

to new facilities, but that are lawfully in existence by reason of Code provisions explicitly 

allowing such nonconformities to continue. 

Subd. 3. Reconfigurations and Minor Changes Generally. This section sets out the 

procedure to seek approval for the reconfiguration of a nonconforming structure and also 

provides a process to obtain administrative approval for a minor change to a nonconforming 

structure. Without limiting the specific requirements of this section, the primary distinction 
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between a reconfiguration and a minor change with respect to a nonconforming dock is that a 

reconfiguration proposes to substantially alter the principal structure of a dock, while a minor 

change only alters a minimal portion of the principal structure or the secondary structure of a 

dock. For the purposes of this section, the “principal structure” of a dock is the main walkway, 

and the “secondary structure” of the dock includes the slip structures, dolphin poles, and other 

ancillary components affixed to or adjacent to the principal structure. 

The reconfiguration of a nonconforming structure, to the extent allowed by this section, 

requires the submission of an application to the LMCD in accordance with subdivision 8 of 

this section requesting a new dock license or new district mooring area license for the proposed 

reconfigured nonconforming structure. If a proposed reconfiguration qualifies as a minor 

change, a minor change application may be submitted to the LMCD in accordance with 

subdivision 9 of this section and the Executive Director may approve the application without 

a public hearing, Board review, and without requiring a new license. The minor change process 

is only available if, in the determination of the Executive Director, the proposed 

reconfiguration complies with the limitations and criteria in subdivisions 6 and 9 of this 

section. 

In considering a proposed reconfiguration or minor change to a nonconforming structure, the 

LMCD shall determine the number of boat storage units, total linear footage of the boat storage 

units, and the perimeter of the existing nonconforming structure. Each of these determinations, 

which must be made in accordance with subdivision 7 of this section, serve as limitations on 

the proposed and all future reconfigurations and minor changes to the structure. To the extent 

a proposed reconfiguration or minor change results in less than the full amount of the boat 

storage units, total linear footage, or perimeter area of the existing nonconforming structure 

being utilized, they are preserved as provided in subdivision 10 of this section for future use. 

Subd. 5. Code Requirements. The reconfiguration of nonconforming structures must 

comply, in all respects, with the requirements of this Code except as otherwise provided in this 

section and as follows:  

(a) The provisions of section 2.01, subd. 2(a) which prohibit alteration of docks extending 

more than 100 feet from the shoreline; 

(b) The provisions of section 2.05, subd. 9, which prohibit changes involving an increase 

in slip size without first securing a special density license pursuant to section 2.05; and 

(c) The provisions of 2.10, subd. 3, which prohibit the expansion of non-conforming uses. 

Subd. 6. Limitations. Except to the extent expressly allowed by this section, the 

reconfiguration of, or a minor change to, a nonconforming structure is not allowed, and the 

LMCD shall not issue a new dock license, a new district mooring area license, or grant 

administrative approval, if the proposed reconfiguration would result in any of the following: 

(a) An increase in boat storage units; 

(b) An increase in the linear footage of the boat storage units as determined in subdivision 

7 of this section; 
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(c) An increase in slip length of any slip structures opening toward a nonconforming side 

setback area; 

(d) An adverse effect on nearby properties, navigation, safety, wetlands with emergent 

vegetation, or the environment; 

(e) An increase in the nonconforming nature of the structure; 

(f) The creation of any new nonconformities; or 

(g) The structure extending further into any nonconforming side setback area than the 

existing structure, except that extension into a double setback area, if applicable, may 

be allowed upon the issuance of a variance. 

Subd. 7. Determination of Existing Boat Storage Units, Linear Footage and Perimeter. The 

Board desires to allow the reconfiguration of, and minor changes to, nonconforming structures 

to accommodate the changing widths of watercraft and the needs of owners, but to do so in a 

way that ensures the reconfigured structure does not extend beyond the perimeter of the 

existing structure and that preserves for the owner, as a maximum, the original number and 

linear footage of the boat storage units of the existing structure. This subdivision sets out the 

process for confirming the number of existing boat storage units, the calculation of the total 

linear footage of the boat storage units, and for determining the perimeter of the existing 

nonconforming structure as part of a proposed reconfiguration. The determinations made under 

this subdivision are based on the existing licensed structure, not on any past or proposed future 

configuration of the structure. The LMCD may prepare and make available to the public 

diagrams to demonstrate how one or more of these determinations are made. Any such 

diagrams are for illustration only and are not controlling on the determinations made by the 

Executive Director or the Board under this subdivision regarding any particular application. 

(a) Boat Storage Units. The number of boat storage units for the nonconforming 

structure is established as part of the license issued by the LMCD for the dock or 

the district mooring area. If a proposed reconfiguration will result in a reduction of 

the number of boat storage units, the new dock license, district mooring area 

license, or minor change permit issued for the reconfigured structure shall identify 

the number of boat storage units before and after the reconfiguration. 

(b) Linear Footage. Part of the flexibility the Board desires to provide in the 

reconfiguration of nonconforming structures is to allow the transfer of linear 

footage of the boat storage units among slips and to otherwise reconfigure the boat 

storage units as the owner determines is appropriate, provided the total linear 

footage of the boat storage units of the existing structure is not exceeded. Where 

the license is based on multiple sites with non-continuous shoreline, the linear 

footage may be transferred among sites. The linear footage shall be determined as 

follows: 

(1) General Linear Footage Calculation. The linear footage of a boat storage unit 

contained by a slip structure shall be determined by a straight line measurement 

from the center of dock-side end of the slip to a point even with the outside edge 
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of the slip structure, whether that is the end of the slip fingers, or other similar 

portion of the dock structure reasonably constituting the end of the slip.  

(2) Dolphin Poles or Similar. The linear footage of a boat storage unit with dolphin 

poles or that is not contained by a slip structure shall be determined based on 

the linear footage of the nearest slip finger or other similar portion of the dock 

structure reasonably constituting the end of the slip.  

(3) Mooring Areas. The linear footage of a district mooring area shall be 

determined based upon the combined length of the watercraft, as identified in 

the most current license issued for the structure, allowed to be moored at the 

mooring area.  

(4) Total Linear Footage. The total linear footage of the nonconforming structure 

shall be the combined linear footage of all the boat storage units.  

(c) Reduction in Linear Footage. If a proposed reconfiguration of, or minor change to, 

a nonconforming structure will result in reducing the amount of linear footage used 

for boat storage units, the new dock license, district mooring area license, or minor 

change permit issued for the reconfigured structure shall identify the total linear 

footage before and after the reconfiguration. 

(d) Linear Footage Appeal. The Executive Director is authorized to resolve any 

questions and to decide the total linear footage of a nonconforming structure. The 

Executive Director may bring a question regarding the determination of the linear 

footage to the Board for a final decision. If an applicant disagrees with the 

Executive Director’s determination of the total linear footage, that person may 

appeal the determination to the Board for consideration at a regular meeting. The 

Board will consider the Executive Director’s decision, give the applicant an 

opportunity to be heard, and make a final decision regarding the total linear footage. 

(e) Perimeter. Another part of the flexibility the Board desires to provide in the 

reconfiguration of nonconforming structures is to allow reconfigurations without 

being limited to a particular structural design or configuration, provided the 

reconfigured structure does not extend beyond the perimeter of the existing 

structure. Confining the reconfigured structure to the perimeter of the existing 

structure will help avoid the negative impacts that can result to the Lake and 

neighboring owners if the structure was allowed to expand or extend further into 

the Lake. 

(1) Perimeter Structure and Storage. All docks, moorings, watercraft storage, 

swimming floats, ski jump storage, diving towers, and similar items must be 

located within the perimeter as approved in accordance with this Code.  

(2) Perimeter Determination. The perimeter of the existing nonconforming 

structure shall be a closed line that extends from shoreline to shoreline around 

the outside portions of the structure (boxing in the structure). The perimeter 

shall be drawn by extending straight lines from the shoreline on either side of 

the structure to the furthest point of the structure into the Lake, and then drawing 
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a straight line between the two side lines that parallels the shoreline. The 

Executive Director is authorized to resolve any questions and to decide the 

perimeter of a nonconforming structure. The Executive Director may bring a 

question regarding the determination of the perimeter to the Board for a final 

decision. The established perimeter shall be included in and made part of the 

new dock license, district mooring area license, or minor change permit issued 

for the reconfigured nonconforming structure. The established perimeter shall 

also be shown on any survey submitted with a proposed reconfiguration of the 

nonconforming structure. 

(3)  Perimeter Appeal. If an applicant disagrees with the Executive Director’s 

determination of the perimeter, that person may appeal the determination to the 

Board for consideration at a regular meeting. The Board will consider the 

Executive Director’s decision, give the applicant an opportunity to be heard, 

and make a final decision regarding the perimeter.  

Subd. 8. License for Reconfigured Nonconforming Structure. The reconfiguration of a 

nonconforming structure may only occur to the extent allowed by this section, and in 

accordance the procedures established in this subdivision. The reconfiguration of a 

nonconforming structure under this subdivision requires the issuance of a new dock license or 

a new district mooring area license. 

(a) Eligibility. The Board may only issue a new dock license or a new district mooring area 

license if the proposed reconfiguration of the nonconforming structure does not result 

in any of the conditions identified in subdivision 6 of this section and complies with 

the requirements of section 2.03, this section, and the other requirements of the Code, 

to the extent applicable or not otherwise exempted by the express provisions of this 

section. 

(b) Application and Process. A person proposing to reconfigure a nonconforming structure 

shall file a new dock license or new district mooring area license application with the 

LMCD, together with the applicable application fee and escrow deposit to be used by 

the LMCD to reimburse itself for legal, surveying, engineering, inspection, 

maintenance and other expenses it incurs to process and act on the application. Except 

as provided in this section, the application for the new license shall be processed in 

accordance with section 2.03. The application for the new license shall include, in 

addition to the information required by section 2.03, subdivision 2, the following 

information: 

(1) A survey map of the nonconforming structure in its current configuration 

identifying the existing number of boat storage units, the linear footage of each boat 

storage unit, and the perimeter of the structure in accordance with subdivision 7 of 

this section; and 

(2) A survey map of the proposed reconfigured nonconforming structure showing the 

boat storage units used, the total linear footage of the boat storage units used, and 

the perimeter area of the reconfigured structure in accordance with subdivision 7 of 

this section. 
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Upon the receipt of a complete application, the Executive Director shall decide whether the 

boat storage units, linear footage, and perimeter determinations shown on the map were made 

in accordance with subdivision 7 of this section and require adjustments as needed.  

(c) Variances. If a proposed reconfiguration of a nonconforming structure requires the 

issuance of a new variance, or an amendment to an existing variance, the applicant shall 

submit a variance application together with the application for a new dock or district 

mooring license application. Proceedings for consideration of such variance application 

and new dock or district mooring area license application shall be conducted 

concurrently. 

(d) Public Hearing. Once an application is deemed complete, a public hearing shall be 

scheduled before the Board to consider the application. 

(e) Board Determination. After conducting the public hearing, the Board shall make the 

final decision on whether to approve the requested new dock license or new district 

mooring area license for the reconfigured nonconforming structure. The Board, as part 

of an approval, may allow minor modifications to the perimeter in order to 

accommodate changes to the structure that otherwise comply with the Code. The Board 

may impose conditions on a license it issues as it determines is reasonably needed to 

address navigation, safety, and environmental concerns including, but not limited to, 

imposing restrictions on the length of watercraft. If the application is approved, the 

applicant may seek annual renewal of the license following the same annual licensing 

procedures required of conforming structures. 

Subd. 10. Preservation of Unused Boat Storage Units, Linear Footage, and Perimeter Area. 

If the reconfigured or changed nonconforming structure does not utilize the full number of boat 

storage units, the total linear footage, or the full perimeter area of the existing nonconforming 

structure, as determined in accordance with subdivision 7 of this section, the unused boat 

storage units, unused linear footage, and unused perimeter area shall be preserved and may be 

used for a future reconfiguration of the nonconforming structure, provided that any such future 

reconfiguration is in compliance with this section. The utilization of any preserved boat storage 

units, linear footage, or perimeter area for a proposed future reconfiguration done in 

accordance with this section does not constitute an unlawful expansion of the nonconforming 

structure. No expansion beyond the preserved number of boat storage units, linear footage, or 

perimeter shall be allowed unless such expansion is otherwise allowed by this Code or a 

variance is applied for and obtained prior to, or as part of, the issuance of the new dock license, 

district mooring area license, or minor change permit for the newly reconfigured 

nonconforming structure. 

Subd. 11. No Vested Rights. It is anticipated that in the future it may become necessary for 

the LMCD to attempt to make an allocation or apportionment of multiple dock, mooring area, 

commercial dock, and launching facility privileges on and within the Lake, on an equitable 

basis, in order to avoid overcrowding of the Lake, or portions thereof, and in order to balance 

the many conflicting demands upon the Lake. In order to give notice to licensees that the 

license does not create any vested rights and that future regulatory actions by the LMCD may 

necessitate modifying or discontinuing the facility for which the license is granted, each license 

shall state upon its face that the licensed facility is subject to existing and future density policies 

and regulations adopted by the Board. 
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Section 2.02. Shoreline Requirements. 

Subd. 1. General Rule. No docks or mooring areas shall be constructed, established or 

maintained that provide space for or are used for mooring or docking a greater number of 

restricted watercraft than one for each 50 feet of continuous shoreline in existence on May 3, 

1978, unless authorized to do so by special density license pursuant to Section 2.05. For sites 

with continuous shoreline greater than 100 feet, when measurements determining the number 

of restricted watercraft allowed result in the provision of a fractional restricted watercraft, any 

fraction up to and including one-half (1/2) shall be disregarded, and fractions over one-half 

(1/2) shall be counted as one additional restricted watercraft. 

Section 2.03. Multiple Docks, Mooring Areas, Commercial Docks, and Launching 

Ramps.  

Subd. 1. License Required. No person may locate, construct, install or maintain a multiple 

dock or mooring area or a commercial dock or a launching ramp on the shoreline of the Lake, 

or in the waters of the Lake unless licensed by the Board to do so. 

Subd. 2. Application for License. Application for a license shall be made on forms provided 

by the Executive Director. The application for license shall contain (a) the name and address 

of the applicant, (b) the description of the property on which the facility is to be located, (c) 

the name and address of the owner of the premises, if different from the applicant, (d) if the 

applicant is not the owner, an explanation of the interest which the applicant has in the property, 

(e) a showing that all requisite permits, licenses and approvals from the local municipality have 

been obtained and that the requirements of any other governmental authority have been met, 

and (f) a plan showing the design and location of the facility including all Boat Storage Units. 

The application shall include such other information as the Executive Director may require to 

assist the Board in consideration of the application for the license. The application shall also 

be accompanied by a license fee which shall be established from time-to-time by resolution of 

the Board; provided that no fee shall be required for applications for launching ramps owned 

and operated by municipalities or other governmental agencies which are available for use by 

the general public without payment of fees or other charges. An additional deposit in an amount 

established from time to time by resolution of the Board shall accompany the application to 

cover legal, surveying, engineering, inspection, maintenance or other expenses incurred by the 

District. The Board shall approve all expenses charged against the deposit, and the unused 

portion thereof shall be returned to the applicant. The application shall state that the applicant 

agrees to reimburse the District for any legal, surveying, engineering, inspection, maintenance 

or other expenses incurred by the District in excess of the amount of the deposit. No such 

deposit shall be required in the case of renewal applications under Subdivision 13 of this 

Section or new license applications required by Subdivision 7 of this Section which do not 

require a public hearing, unless a hearing is requested by the applicant pursuant to Section 

1.06, Subd. 12. 

Subd. 3. Issuance of License. Licenses required by this section may be issued after a public 

hearing by the Board. Proceedings for the issuance of a license and the granting of a variance 

under Section 1.07 may be combined and conducted as one proceeding. The Board may impose 

conditions on the granting of a license, which conditions shall be in writing. 
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a) Review Criteria. In exercising its discretion in granting or denying licenses, the

Board may consider, among other things, the following:

1) Whether the proposed facility is compatible with the LMCD watercraft density

classification criteria.

2) Whether the proposed facility will be structurally safe for use by the intended

users.

3) the facility will comply with the regulations contained in this ordinance.

4) Whether the proposed facility will create a volume of traffic on the Lake in the

vicinity of the facility which will tend to be unsafe or which will cause an undue

burden on traffic upon the Lake in the vicinity of the facility.

5) Whether the proposed facility will be compatible with the adjacent

development.

6) Whether the proposed facility will be compatible with the maintenance of the

natural beauty of the Lake.

7) Whether the proposed facility will affect the quality of the water of the Lake

and the ecology of the Lake.

8) Whether the proposed facility, by reason of noise, fumes or other nuisance

characteristics, will tend to be a source of nuisance or annoyance to persons in

the vicinity of the facility.

9) Whether adequate sanitary and parking facilities will be provided in connection

with the proposed facility.

10) Whether the proposed facility will serve the general public as opposed to a

limited segment of the public or a limited geographical area.

11) Whether the facility will obstruct or occupy too great an area of the public water

in relationship to its utility to the general public.

Subd. 10. Fuel Sales Facilities. Notwithstanding the provisions of section 2.01, subd. 2a), 

a 25-foot addition may be allowed in the discretion of the Board, at the outer end of a 

commercial dock which does not extend more than 100 feet from the shoreline, for the purpose 

of fuel sales and related service. In the case of non-conforming dock which extends more than 

100 feet from the shoreline, the Board may allow the construction of a 25 foot dock addition 

for fuel sales provided the additional docks extend no further lakeward than the original non-

conforming docks. In no case shall docks authorized under this subdivision be used for the 

storage of watercraft or rental of dock space.  

Section 2.05. Special Density License. 

Subd. 3. Application for License. … Applications may be received for densities greater 

than one watercraft per 50 feet but not greater than one watercraft per 10 feet of shoreline. 

Section 2.10. Nonconforming Structures. 

Subd. 1. Compliance with this Code. From and after May 3, 1978, docks, mooring areas 

and other structures in the Lake shall be in conformity with the provisions of this Code except 

as is otherwise provided.  

Nonconforming structures in existence on February 5, 1970, were required to be terminated 

on February 5, 1971; provided, however, that the length limitations applicable to docks under 
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Section 2.01 were not applicable until February 5, 1975, to docks legally existing on February 

5, 1970, which were not seasonally removed from the Lake.  

Section 2.12. Miscellaneous Provisions. 

Subd. 12. Dock Dimensions. A dock may exceed eight feet, excluding posts, in either its 

length or width, but not both. In connection with issuance of a license under section 2.03, the 

Board may authorize the construction and maintenance of docks used in conjunction with the 

sale of fuel to the public of up to ten feet in width to the extent deemed necessary by the Board 

for safe and efficient fuel sales activities. Docks that were in existence on June 30, 1982 and 

that are in compliance with all the provisions of the LMCD Code other than this section shall 

be allowed to continue in their present form without expansion or modification until such time 

as such docks are replaced or until 50% or more of any such dock is damaged or destroyed. A 

ski jump may exceed eight feet in width provided it is no wider than 12 feet and meets all other 

requirements of the Code. 



Type:  Reconfiguration of Nonconforming 

Structure; Variances 

Date:  October 10, 2019 

PID(s):  27-117-23-24-0050 

27-117-23-24-0051 

27-117-23-24-0052 

Address:  100, 110, and 135 Lakeview Ave 

Tonka Bay, MN 55331 

LAKE MINNETONKA CONSERVATION DISTRICT 

HENNEPIN COUNTY, MINNESOTA 

IN RE: 

Application of Caribbean Marina & 

Restaurant (Tonka Bay Property Holdings, 

LLC) for Reconfiguration of a 

Nonconforming Structure located at 100, 

110, and 135 Lakeview Ave in the City of 

Tonka Bay.  

FINDINGS OF FACT 

AND ORDER 

The Lake Minnetonka Conservation District (“LMCD”) received an application from Back 

Channel Brewing Collective, on behalf of Caribbean Marina & Restaurant (Tonka Bay Property 

Holdings, LLC), (“Applicant”) for a Multiple Dock License for the property Caribbean Marina 

& Restaurant (Tonka Bay Property Holdings, LLC) owns located at 100, 110, and 135 Lakeview 

Ave Tonka Bay, MN 55331 (“Subject Property”). The multiple dock facility is also associated 

with PIDs 27-117-23-24-0067 and 27-117-23-24-0068. The Applicant is seeking approval for 

reconfiguration of a nonconforming structure and variances for an existing licensed 

nonconforming multiple dock facility located at the Subject Property. The LMCD Board of 

Directors (“Board”) has in the past issued various approvals for the Subject Property as part of its 

status as a licensed nonconforming facility. Due to the extent of the reconfiguration, the 

Applicant is required to obtain a new license. The Board provided the Applicant and the general 

public an opportunity to be heard at the public hearing held on September 25, 2019, and now, 

based on its proceedings and the record of this matter, hereby makes the following Findings of 

Fact and Order:  

FINDINGS OF FACT 

1. The Applicant operates what has previously been designated a licensed nonconforming

multiple dock facility (“Marina”) and has an existing license for the Subject Property, the

order for which is dated March 15, 1978.

2. The Applicant submitted a site plan which is attached hereto as Exhibit A and is incorporated

herein (“Site Plan”). The Site Plan identifies the proposed 116 boat storage units (BSUs) and

reconfigured dock structures.
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3. Under Section 2.015, subdivision 8 of the LMCD Code, the proposed reconfiguration of a

nonconforming structure requires the Applicant to seek a new dock license.

4. Additional background material and description of the Applicant’s requests is included in the

LMCD staff report dated September 25, 2019, which is attached hereto, without exhibits, as

Exhibit B and is incorporated herein (“Staff Report”), except that this document shall be

controlling to the extent there are any inconsistencies.

5. Section 2.015 of the LMCD Code authorizes the LMCD to issue a new dock license for a

reconfigured nonconforming structure. The Board finds the Marina and the Applicant’s

proposed reconfiguration satisfy the requirements of this Section including number of BSUs,

total linear footage of boat storage, perimeter, but the Applicant’s proposal will require

variances to be issued for the Subject Property in accordance with Section 1.07 of the LMCD

Code.

6. The Staff Report acknowledges the benefits of adding more opportunities for the general

public to access the Lake and storage of a charter boat, but also identifies some potential

concerns regarding the Applicant’s requests including the encroachment of the dock facility

beyond the western side site line.

7. On September 28, 1978, the Board granted a variance to adjust the dock use area of the

Subject Property in order to remove the practical difficulties associated with the pre-existing

nature of the site’s nonconformity, as alteration to the dock facility on site sufficient to reach

conformity would have caused undue hardship on the site’s owners. The additional practical

difficulties presented by the availability of dockage for charter boats for public access adds to

the practical difficulties addressed by the site. The Board determines it is appropriate under

the circumstances to allow those previous approvals to carry forward and continue, and to

grant the additional variance to continue the dock’s placement beyond the west side site line

as shown on Exhibit A.  The City of Tonka Bay has consented to this encroachment on

December 7, 1977 and is reviewing this proposal. consents to this encroachment.

8. The Staff Report acknowledges that the Applicant’s request to leave in five (5) large pilings

previously used to secure a fuel dock as part of a new charter boat slip appears to provide the

benefit not only of storing a charter boat, but of avoiding the unnecessary environmental

damage which would be caused by removal or cutting off the pilings near the lakebed.

9. The Staff Report acknowledges that the relocation of the fuel dock from its current position

not only allows an easily-accessed slip for a charter boat to be built in its previous location,

but that the new location on the northwestern corner of the site allows for traffic to the fuel

dock to utilize as little overlapping navigational space as possible with traffic to the rented

dock slips.

10. The Board finds the requested reconfiguration of a nonconforming structure and variances

for the western side encroachment and length of the dock use area comply with the

requirements of the Code and that the issuance of the requested license and variances are

appropriate with certain conditions. Specifically, the Board has reviewed the criteria in
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Sections 2.01, 2.02, 2.015, and 2.10 related to the issuance of a dock license for a 

reconfiguration of a nonconforming structure and Section 1.07 related to variances and has 

determined that the proposed are appropriate. 

ORDER 

ON THE BASIS OF THE FOREGOING AND THE RECORD OF THIS MATTER, IT 

IS HEREBY ORDERED BY THE BOARD AS FOLLOWS: 

1. Approvals. The following approvals requested by the Applicant are hereby approved and

issued for the Subject Property for the 2018 boating season, subject to the conditions identified

herein:

(a) Reconfiguration of a Nonconforming Structure. A dock license for 116 overnight 

storage BSUs as shown on the Site Plan (Exhibit A). 

(b) Variances. The following variances: 

i. West side encroachment for portions of dock structure that extend beyond the

western side site line into the adjacent dock use area as indicated by the legal

description and Site Plan; and

ii. Length extension for the fuel dock and fuel dock slips as indicated by the legal

description and Site Plan; and

iii. Length extension for the charter boat slip, which remains in the same location

as the previous fuel dock, as indicated by the legal description and Site Plan.

2. Conditions. The approvals granted in this order are subject to, and condition upon, compliance

with the following:

(a) The Applicant will provide adequate sanitation facilities and parking for persons using 

the dock facility. 

(b) The dock license issued herein is unique to the Applicant. Upon transfer of ownership 

of the Subject Property to another individual or entity, such individual or entity will be 

required to apply for a new license and any other approvals from the Board that may 

be required. 

(c) Failure of the Applicant to comply with any relevant regulation of the LMCD or other 

regulatory body may result in revocation of these approvals. 

(d) Watercraft stored at the subject facility shall be not extend beyond 200 feet from the 

929.4-foot elevation contour. Length overall is defined as the horizontal measurement 

for the foremost to the outmost points of the watercraft including all equipment and 

attachments in their normal operating position.  
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(e) The lighting must be in compliance with a submitted lighting plan approved by the 

LMCD staff. The lighting plan must provide safe lighting of the dock and minimize 

nuisances to adjacent properties.  

(f) No temporary low water variances shall be granted during the period when the Lake 

level falls below elevation 928.0 National Geodetic Vertical Datum. 

(g) Dock structures shall be constructed and maintained in strict compliance with the Site 

Plan (Exhibit A) as approved. 

(h) The Subject Property must be maintained and operated in compliance with all other 

provisions of this Code, and other applicable regulations, ordinances and state law. 

3. Authorizations. The LMCD staff is hereby authorized and directed to issue the approved

multiple dock license for the Subject Property and to take such other actions as may be

needed to ensure compliance with this Order and the requirements of the Code.

BY ORDER OF THE BOARD OF DIRECTORS of the Lake Minnetonka Conservation 

District this 9th day of October, 2019. 

_________________________________ 

Gregg Thomas, Chair 

ATTEST: 

_______________________________ 

Ann Hoelscher, Secretary 
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www.lmcd.org • lmcd@lmcd.org

To preserve and enhance the “Lake Minnetonka experience.” 

DATE: September 5, 2019 

TO: Lakeshore Weekly News 
Attn: Legal Department 
Fax: (952) 473-0895 

FROM: Vickie Schleuning, Executive Director 

SUBJECT: Public Hearing Notice (09/12/2019 Edition) 

LAKE MINNETONKA CONSERVATION DISTRICT 
PUBLIC HEARING NOTICE 

7:00 PM, September 25, 2019 
Wayzata City Hall 

600 Rice Street, Wayzata, MN  55391 

Caribbean Marina & Restaurant 
135 Lakeview Avenue, Tonka Bay 

Lower Lake South, Lake Minnetonka 

The Lake Minnetonka Conservation District (LMCD) will hold a public hearing to consider applications for a 
reconfiguration of a multiple dock facility, special density license, and variances for adjustment of the dock 
use area (i.e. length and side setbacks). The site is located at 100, 110, and 135 Lakeview Avenue and 
associated PIDs 27-117-23-24-0067 and 27-117-23-24-0068 in Tonka Bay, MN 55331. The applicants 
propose 130 boat storage units to be located on the site. All interested persons will be given an opportunity 
to comment.  

Details are available at the LMCD Office, 5341 Maywood Road, Suite 200, Mound, MN 55364 or by calling 
(952) 745-0789. 
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To preserve and enhance the “Lake Minnetonka experience.” 

DATE: September 11, 2019 

TO: Property Owner 

FROM: Vickie Schleuning, Executive Director 

SUBJECT: Public Notice of Reconfiguration of Nonconforming Structure, Special Density 

License, and Variance Request(s) 

You are receiving this notice since Hennepin County property records indicate you own property 

within 350 feet of a property being considered for the following approvals: reconfiguration of a 

multiple dock facility, special density license, and variances for adjustment of dock use area 

(length and side setbacks). The applicants are the owners of the Caribbean Marina & Restaurant. 

The site is located at 100, 110, and 135 Lakeview Avenue and associated PIDs 27-117-23-24-0067 

and 27-117-23-24-0068 in Tonka Bay, MN 55331 on Lower Lake South.  

Applications have been submitted to allow the reconfiguration of the existing dock facility and 

storage of 130 watercraft. The variance applications are proposed to adjust the length and side 

setbacks of the dock use area. All interested persons will be given an opportunity to comment.   

Public Hearing Information:  

A public hearing will be held at 7:00 PM, September 25, 2019, at Wayzata City Hall, 600 Rice 

Street, Wayzata, MN 55391. The applicant is the Caribbean Marina & Restaurant, located at 100, 

110, and 135 Lakeview Avenue in Tonka Bay, MN 55331. The facility is located on Lower Lake 

South, Lake Minnetonka. 

A map for the site is enclosed. The location map was made using the Hennepin County 

Interactive Property Map. The site is indicated by a blue line and blue text.  

Thank you for helping us to protect Lake Minnetonka and all those who enjoy it. 

Details are available at the LMCD Office, 5341 Maywood Road, Suite 200, Mound, MN 55364 

or by calling (952) 745-0789.
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www.lmcd.org • lmcd@lmcd.org

To preserve and enhance the “Lake Minnetonka experience” 

DATE: September 25, 2019 

TO: LMCD Board of Directors 

FROM: Vickie Schleuning, Executive Director 

SUBJECT:  Watercraft Wastewater Discharge Suggested Code Amendment 

ACTION 

Board discussion and public input regarding a code amendment to reinforce state and federal laws 

regarding wastewater discharge from watercraft and a suggestion to remove certain wastewater 

devices from watercraft operating on Lake Minnetonka.  

BACKGROUND 

The discharge or depositing of sewage or wastewater in Lake Minnetonka is illegal. This code 

amendment clarifies current LMCD regulations and reinforces the state and federal laws that 

currently make it illegal to discharge wastewater from watercraft into many waterbodies in 

Minnesota and throughout the country. It also emphasizes the importance of keeping pollution out of 

the water to protect the public, aquatic plants, and animals. 

Further, a marina owner has suggested that certain wastewater equipment, such as a macerator or 

grinder pump, be removed from watercraft that operate on Lake Minnetonka. After several 

conversations with various marina owners, code amendment language has been developed and 

attached for your review and public input. Removal of these pumps would prevent the intentional or 

accidental discharge of sewage from certain watercraft that have these devices. 

Staff is working with Hennepin County and other stakeholders over the next few months to review 

options for reducing the risk of illness outbreaks at mass gatherings. While there are many possible 

ways that a pathogen could have been introduced resulting in the illness outbreak at Big Island on 

July 4th, this agenda item reflects one action that may help reduce the risk and educate boat owners 

regarding the importance of proper waste disposal. Also, any person that has knowledge of situations 

where waste was improperly or accidentally discharged should contact the LMCD right away.

ATTACHMENT 

• Suggested Code Amendment Language Regarding Watercraft Wastewater Discharge

• General Information Regarding Sewage and Waste Disposal

ITEM 11A 



LAKE MINNETONKA CONSERVATION DISTRICT 

STATE OF MINNESOTA 

ORDINANCE NO. _____ 

AN ORDINANCE AMENDING THE LAKE MINNETONKA CONSERVATION 

DISTRICT CODE OF ORDINANCES REGARDING SEWAGE DISCHARGES 

THE BOARD OF DIRECTORS OF THE LAKE MINNETONKA CONSERVATION 

DISTRICT ORDAINS: 

Article I.  Definitions.  Chapter I, Section 1.02, Subd. 47 of the Lake Minnetonka Conservation 

District Code of Ordinances is hereby amended as follows: 

Subd. 47. “Sewage” means the water-carried waste products from residences, 

public buildings, institutions or other buildings, or any mobile source, including the 

excrementitious or other discharge from the bodies of human beings or animals, together 

with such ground water infiltration and surface water as may be present.  For the 

purposes of this definition, “mobile source” includes, but is not limited to, watercraft, ice 

houses, aircraft, campers, or other vehicles or structures driven onto or placed on the 

Lake.  

Article II.  State Laws Incorporated.  Chapter III, Section 3.17 of the Lake Minnetonka 

Conservation District Code of Ordinances is hereby amended as follows: 

Section 3.17. Adoption of State Statutes and Regulations by Reference. The 

provisions of the following laws and regulations of the State of Minnesota are adopted by 

reference and made a part hereof as though fully set forth herein: 

. . . 

Subd. 16.  Discharge from Marine Toilets.  Minnesota Statutes, section 86B.325 

(as amended).  

Article III.  Pollution; Sewage Discharges.  Chapter IV, Section 4.01 of the Lake Minnetonka 

Conservation District Code of Ordinances is hereby amended as follows: 

Section 4.01. Pollution of Waters of the Lake. 

Subd. 1. Prohibition. No person shall pollute the surface waters of the district by 

placing or depositing or by permitting to be placed or deposited in, or upon said waters or 

upon any public or private property from which may run into said water any sewage, 

industrial waste, garbage, rubbish or other waste.  This prohibition includes, but is not 

limited to, the following: 

a) The discharge of sewage from marine toilets or retention devices in violation

of Minnesota Statutes, section 86B.325, which is adopted by reference into

this LMCD Code by Section 3.17, Subd. 16; and
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b) A person who urinates or defecates directly into the Lake.

Subd. 2.  Retention Device Required.  Minnesota Statutes, section 86B.535, 

prohibiting a watercraft from being equipped with a marine toilet unless it also equipped 

with an acceptable retention device, is hereby adopted by reference and made part hereof, 

including any amendments made thereto.   

Subd. 3.  Pump Removal.  The owner of a watercraft equipped with a pump 

capable of pumping sewage or other wastes directly into the Lake, such pumps being 

commonly referred to as macerator pumps or grinder pumps, are required to have such 

pumps removed from the watercraft before placing the watercraft on the Lake.  

Additionally, the owner of such a watercraft shall cause the “Y” valve on such pumping 

system to be locked into the position so that sewage can only be removed by an on-land 

disposal system and cannot be manually or mechanically directed into the Lake.  The 

handle shall be secured in such a way so as to prohibit sewage from being pumped or 

otherwise released directly into the Lake. 

Subd. 4.  Launching Prohibited.  It shall be a petty misdemeanor for any person to 

launch a watercraft equipped with a marine toilet into the Lake without first inspecting 

the watercraft to confirm the pump is removed and the “Y” valve is locked as required in 

subdivision 3 of this section.  

Subd. 5.  Reporting Violations.  Those service providers who provide watercraft 

launching, sewage pumping, or recovery services are required to report to the LMCD if 

they become aware of a watercraft being operated on the Lake, or that is being returned 

to the Lake, that is not in compliance with subdivision 3 of this Section.  Failure to report 

such noncompliance is not punishable as a violation of this LMCD Code. 

Subd. 26. Private Sewage Systems. Private sewage disposal systems designed for 

soil absorption of subsurface disposal shall be operated as such and any surface discharge 

from either is prohibited. 

Subd. 37. Littering. No person shall throw or otherwise discard or deposit any 

bottle, can, carton, or other food or beverage wrapper or container, leaves, branches, 

grass clippings or any other rubbish or wastes in the waters of the district or on the 

shoreline of such waters. 

Subd. 48.  Pieces of Ice. No person shall leave on the surface of the ice or snow 

pieces of ice cut from the Lake. All such pieces of ice cut from the Lake shall be removed 

from the Lake, replaced in the hole from which they were cut, or deposited under the 

surface of the ice. 

Subd. 59. Variances. Where, upon the written application of the responsible 

person or persons, other than metropolitan sewer board sewage facility operators, the 

Board finds that by reason of exceptional circumstances strict conformity with any of the 

provisions contained herein would cause undue hardship, would be unreasonable, 

impractical, or not feasible under the circumstances, the Board may permit a variance 

from these provisions upon such condition and within such time limitations as it may 



prescribe, for prevention, control, or abatement of pollution in harmony with the intent of 

state, federal and Lake Minnetonka Conservation District Laws. 

Article IV.  Declaration.  This enactment is adopted by a majority vote of all the members of the 

Board, has the effect of an ordinance, and is in effect on the first day of publication after 

adoption. 

Adopted this _____ day of ______________ 2019. 

BY THE BOARD OF DIRECTORS 

_______________________________ 

Gregg Thomas, Chair 

ATTEST: 

___________________________________ 

Ann Hoelscher, Secretary 

Date of Publication:  ___________________, 2019 

Effective Date:  ____________________, 2019 

New material is double-underlined and removed material is stricken.
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Summary Regarding Watercraft Wastewater Disposal & Regulations 

Excerpts From Various Sources 

Overview of Pollutant Disposal Laws 

Signs like these are posted at marine sanitation pump-out stations in 
Minnesota. It is illegal to discharge waste, oil, or trash into any state 
or federally controlled waters. This is for very good reasons: 

• Sewage carries disease and other pollutants that are harmful to
people, aquatic plants and animals.

• Trash thrown into the water can injure swimmers and wildlife alike. It can also plug engine
cooling water intakes.

• Pollution is unsightly and takes away from your enjoyment of the water.

Boat operators need to be aware of the following regulations for waste, oil, and trash disposal 
that apply to both federally controlled and state waters. The Refuse Act prohibits throwing, 
discharging, or depositing any refuse matter of any kind (including trash, garbage, oil, and other 
liquid pollutants) into the waters of the United States. 

Discharge of Sewage and Waste 

Under state law, toilets on board boats must be no-discharge devices (see exceptions below). 
Waste must be retained on board for proper disposal after returning to shore. 

If you have a recreational boat with permanently installed toilet facilities, it must have an 
operable marine sanitation device (MSD) on board. All permanently installed devices must be 
U.S. Coast Guard–certified. 

There are three types of MSDs. 

• Types I and II MSDs are usually found on large boats. Waste is treated with special
chemicals to kill bacteria before the waste is discharged. Types I and II MSDs with “Y”
valves that direct the waste overboard must be secured so that the valve cannot be opened.
This can be done by placing a lock or non-reusable seal on the “Y” valve or by taking the
handle off the “Y” valve.

• A Type III MSD, the simplest and most common, consists of holding tanks or portable
toilets. It requires only a small storage space and is simple to operate. Type III MSDs have
the least effect on the environment since the waste is to be discharged on shore into a local
sewage treatment facility.
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Diagram Source: Boat US 

Type I and II USCG–certified treatment / discharge marine sanitation devices are currently legal 
only on the Mississippi River below Lock and Dam #2 (at Hastings) and on Lake Superior. This 
is a result of the federal preemption of state law. MSDs on boats less than 65 feet in length must 
be USCG–certified Type I or II devices. 

Discharge of Trash 

The Act to Prevent Pollution from Ships places limitations on the discharge of garbage from 
boats. It is illegal to dump refuse, garbage, or plastics into any state or federally controlled 
waters. Many forms of litter can kill birds, fish, and marine mammals. 
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• You must store trash in a container while on board and place it in a proper receptacle after
returning to shore.

• If boating on federally controlled waters and your boat is 26 feet or longer, you must display
a Garbage Disposal Placard in a prominent location. The Garbage Disposal Placard is a
durable sign that is at least 4 x 9 inches and notifies passengers and crew about discharge
restrictions.

Source: Boaters Ed Course 
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2018 Minnesota Statutes 

86B.325 DISCHARGE FROM MARINE TOILETS PROHIBITED. 

(a) A person owning or operating a watercraft or other marine conveyance on the waters of 

this state may not use, operate, or allow the use or operation of a marine toilet or similar device 

for the disposition of sewage or other wastes unless the toilet wastes are retained for disposition 

on land by means of facilities constructed and operated in accordance with rules adopted by the 

state commissioner of health and approved by the Pollution Control Agency. 

(b) A person may not: 

(1) discharge sewage or other wastes into the waters of this state directly or indirectly from 

a watercraft or other marine conveyance; or 

(2) place, leave, discharge, or cause to be placed, left, or discharged a container of 

sewage or other wastes into waters of this state by a person whether or not the owner, operator, 

guest, or occupant of a watercraft or other marine conveyance. 

(c) Toilets must be sealed or otherwise rendered inoperative so that human or other waste 

cannot be discharged from the toilet into waters of this state. 

History: 

1990 c 391 art 9 s 17 

Copyright © 2018 by the Revisor of Statutes, State of Minnesota. All rights reserved. 

https://www.revisor.mn.gov/laws/?id=391&year=1990&type=0
https://www.revisor.mn.gov/office/copyrightinfo.php#statutes
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Environmental Protection Agency Information 

Vessel Sewage Discharges: Statutes, Regulations, and Related Laws 
and Treaties 

You may need a PDF reader to view some of the files on this page. See EPA’s About PDF 
page to learn more. Section 312 of the Clean Water Act (CWA) sets out the principal framework 
for regulating sewage discharges from vessels into the U.S. navigable waters and is 
implemented jointly by the U.S. Environmental Protection Agency (EPA) and the U.S. Coast 
Guard. However, sewage discharges from certain vessels may also be subject to regulation 
under other federal statutes or international treaties. 

Statutes 

Clean Water Act Section 312 (33 U.S.C. 1322) 

CWA sections 312(a) – (m) provide the statutory framework under which the EPA and the U.S. 
Coast Guard regulate sewage discharges from vessels. See Clean Water Act Section 312 (33 
U.S.C. 1322 (PDF)(10 pp, 170 K)).  

Note on the relationship between CWA sections 312 and 402: 
Section 301(a) of the CWA provides that "the discharge of any pollutant by any person shall be 
unlawful" unless the discharge is in compliance with certain other sections of the Act. 33 U.S.C. 
1311(a). The CWA defines "discharge of a pollutant" as "(A) any addition of any pollutant to 
navigable waters from any point source, (B) any addition of any pollutant to the waters of the 
contiguous zone or the ocean from any point source other than a vessel or other floating craft." 
33 U.S.C. 1362(12). A "point source" is a "discernible, confined and discrete conveyance" and 
includes a "vessel or other floating craft." 33 U.S.C. 1362(14). A person may discharge a 
pollutant without violating the section 301 prohibition by obtaining a National Pollutant Discharge 
Elimination System (NPDES) permit under section 402 of the CWA. (33 U.S.C. 1342 (PDF)(8 
pp, 164 K)). 

Vessel sewage discharges defined in CWA section 312 are excluded from Vessel General 
Permit (VGP) coverage although certain vessels are required to obtain coverage under EPA's 
NPDES VGP for discharges incidental to the normal operation of those vessels (see below for 
information on the VGP). While sewage is defined as a "pollutant" under the CWA, sewage 
from vessels within the meaning of section 312, is exempt from this statutory definition [33 
U.S.C. 1362(6); see also 33 U.S.C. 1322(a)(6) (definition of "sewage")]. Sewage from vessels 
also includes graywater for commercial vessels operating on the Great Lakes and is also 
exempt [33 U.S.C. 1322(a)(10) (definition of "commercial vessels" for purposes of section 312)]. 
Therefore, vessel owners/operators are not required to obtain NPDES permits before 
discharging sewage. However, vessels discharging graywater and sewage in one effluent 
stream, and are not otherwise "commercial vessels" under CWA section 312, are required to 
follow the requirements outlined in CWA section 312 and the VGP. 

Implementing Regulations 

The EPA regulations implementing CWA section 312 (standards for marine sanitation devices 
(MSDs)): 40 C.F.R. 140 et seq (PDF)(5 pp, 229 K). 

https://www.epa.gov/home/pdf-files
https://www.epa.gov/home/pdf-files
http://www.gpo.gov/fdsys/pkg/USCODE-2013-title33/pdf/USCODE-2013-title33-chap26-subchapIII-sec1322.pdf
http://www.gpo.gov/fdsys/pkg/USCODE-2013-title33/pdf/USCODE-2013-title33-chap26-subchapIII-sec1322.pdf
https://www.epa.gov/npdes
https://www.epa.gov/npdes
http://www.gpo.gov/fdsys/pkg/USCODE-2013-title33/pdf/USCODE-2013-title33-chap26-subchapIV-sec1342.pdf
http://www.gpo.gov/fdsys/pkg/CFR-2014-title40-vol23/pdf/CFR-2014-title40-vol23-part140.pdf
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U.S. Coast Guard regulations implementing CWA section 312 (regulations governing the 
design, construction, certification, installation and operation of MSDs): 33 C.F.R. 159, Subparts 
A-D (PDF)(18 pp, 273 K). 

Related Laws and Treaties 

Sewage discharges from certain vessels may also be subject to regulation under other Federal 
statutes and/or international requirements. Examples of these regulations include Title XIV, 
which applies to certain cruise ships operating in Alaska, and MARPOL Annex IV, which applies 
if the vessel's flag State is a party to Annex IV. Discharges of graywater and sewage that have 
been mixed into one effluent stream are also regulated under the NPDES VGP, issued by the 
EPA pursuant to section 402 of the CWA. 

"Title XIV" (33 U.S.C. 1901 Note) 

On December 21, 2000, Congress enacted an omnibus appropriation bill that included new 
statutory requirements for certain cruise ships discharging graywater and sewage in Alaska 
[Departments of Labor, Health and Human Services, and Education, and Related Agencies 
Appropriations Act, 2001, Pub. L. No. 106-554, 114 Stat. 2763, enacting into law Title XIV of 
Division B of H.R. 5666, 114 Stat. 2763A-315, and codified at 33 U.S.C. 1901 (PDF)(7 pp, 154 
K) Note ("Title XIV")]. 

Title XIV did not supersede regulation of sewage discharges from cruise ships under CWA 
section 312. Rather, Title XIV establishes separate requirements for the discharge of treated 
sewage and graywater from those cruise ships with capacity for 500 or more passengers and 
operating in certain waters in Alaska. Like the CWA section 312 program, Title XIV is jointly 
implemented by the EPA and the U.S. Coast Guard. 

Vessel Discharge Permit Program (Vessel General Permit) 

Pursuant to section 402 of the CWA, 33 U.S.C. 1342 (PDF)(8 pp, 164 K), the VGP, finalized by 
the EPA in 2008, regulates discharges incidental to the normal operation of vessels operating in 
a capacity as a means of transportation. Recreational vessels as defined in section 502(25) of 
the CWA are not subject to the VGP. In addition, with the exception of ballast water discharges, 
non-recreational vessels less than 79 feet (24.08 meters) in length, and all commercial fishing 
vessels regardless of length, are not subject to the VGP. 

The VGP includes: 

• general effluent limits applicable to all covered discharges; 
• general effluent limits applicable to 26 specific discharge streams;  
• narrative water-quality based effluent limits; 
• inspection, monitoring, recordkeeping, and reporting requirements; and 
• additional requirements applicable to certain vessel types. 

Vessel sewage discharges within the meaning of CWA section 312 are excluded from coverage 
under the VGP. However, as noted above, graywater and sewage discharges mixed into one 
effluent stream are subject to the permit (except those discharges from "commercial vessels" 
(as defined at 33 U.S.C. 1322(a)(10)) operating on the Great Lakes). This one effluent 

http://www.gpo.gov/fdsys/pkg/CFR-2014-title33-vol2/pdf/CFR-2014-title33-vol2-part159.pdf
http://www.gpo.gov/fdsys/pkg/CFR-2014-title33-vol2/pdf/CFR-2014-title33-vol2-part159.pdf
http://www.gpo.gov/fdsys/pkg/USCODE-2013-title33/pdf/USCODE-2013-title33-chap33-sec1901.pdf
http://www.gpo.gov/fdsys/pkg/USCODE-2013-title33/pdf/USCODE-2013-title33-chap26-subchapIV-sec1342.pdf
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stream must meet the discharge limitation requirements in Parts 2 and 5 (if applicable) of the 
VGP, and any applicable CWA section 312 requirements for sewage discharges. 

See Vessel Discharge Permit Program (Vessel General Permit). 

MARPOL Annex IV 

The principal international instrument regulating sewage discharges from vessels is Annex IV to 
the "International Convention for the Prevention of Pollution from Ships, 1973, as modified by 
the Protocol of 1978 relating thereto" ("MARPOL Annex IV"). The United States is not a party to 
MARPOL Annex IV, and thus is not bound by the Annex's provisions. However, ocean-going 
vessels operating in U.S. navigable waters which are registered in foreign countries may be 
subject to the MAPROL Annex IV requirements. 

More information regarding MARPOL Annex IV can be accessed on the IMO website.   
 
 

 

 

 

 

 

 

 

https://www.epa.gov/vessels-marinas-and-ports/commercial-vessel-discharge-standards
http://www.imo.org/en/OurWork/Environment/PollutionPrevention/Sewage/Pages/Default.aspx
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